1 O.A. No. 325 of 2017

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION NO. 325 of 2017

Anilkumar S/o Madhukarrao Dhole,

Aged about 44 years, Occ. Senior Technical Assistant,
Directorate of Sericulture, Nagpur R/o 885, Teacher
Colony, Yerkheda, Kampetee, District Nagpur.

Applicant.
Versus

1) The State of Maharashtra,
through the Secretary, Textile Department,
Mantralaya, Mumbai-32.

2) The Director of Sericulture,
Director of Sericulture New Administrative
Building no.2,6" floor, B Wing, Civil Lines,
Nagpur.

Respondents

Shri A.V. Bhide, Advocate for the applicant.
Shri A.M. Khadatkar, Id. P.O. for the respondent no.1.

S/Shri P.D. Meghe, Aarti Singh, Archana Lanjewar, Advs. for R-2.

Coram :- Hon’ble Shri J.D. Kulkarni,
Vice-Chairman (J).

JUDGEMENT

(Delivered on this 11" day of August,2017)

Heard Shri A.V. Bhide, Id .counsel for the applicant, Shri
A.M. Khadatkar, Id. P.O. for respondent no.1 and Shri P.D. Meghe, Id.
Counsel for respondent no.2. The O.A. is being heard finally with

consent of Id. Counsels for respective parties at the admission stage.
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2. Vide impugned order dated 29/4/2017 the applicant has
been transferred from the post of Senior Technical Assistant,
Directorate of Sericulture, Nagpur to the office of District Sericulture
Office, Beed on a vacant post. According to the applicant, he is at
Nagpur from last 5 years and 11 months and was not due for transfer.
The applicant has relied on one G.R. dated 31/1/2014, whereby a
Committee is required to be formed for considering transfer of the
various Officers. It is stated that initially the Committee was properly
formed, but on 29/4/2017 another Committee was formed which was
not as per the G.R. dated 31/1/2014. The procedure laid down in the

said G.R. has not been followed properly.

3. It is the case of the applicant that his wife is also serving
as a Senior Clerk at Nagpur and as per the Government G.R. dated
27/11/1997 in cases of husband and wife being employee, they have
to be adjusted at one place. It is further stated that the applicant’s son
is in 9" Standard and therefore it is not proper to transfer the applicant
on this ground also. It is further stated that the posts are vacant at
Bhandara, Chandrapur and the applicant is ready to serve anywhere
in Vidarbha. The post of Class-I Officer at Beed is vacant since
14/5/2012. 1t is further stated that the applicant has worked on Tasar
Branch and he is not expert to be appointed at Beed. Some expert

Officers are, on the contrary, ready to work at Beed, but their requests
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have not been considered. It is, therefore, submitted that the
impugned order dated 29/4/2017 issued by respondent no.2, i.e., the
Director of Sericulture, Nagpur be quashed and set aside. Similarly,
the communication dated 30/5/2017 whereby the applicant’s request
has been rejected, be quashed and set aside and the respondents be
directed to transfer the applicant in the vacant post of Senior

Technical Assistant in Nagpur Division.

4. It seems that the applicant has filed earlier
0.A.N0.280/2017 on the ground that he had not completed two
tenures of three years each at Nagpur and was not due for transfer.
In the said O.A. impugned order challenged in this O.A. was the
subject matter. The said application, however, came to be disposed
of on 11/5/2007 by this Tribunal as the applicant had shown his
willingness to go anywhere in Vidarbha Region and for that purpose a
representation was filed by him. The learned counsel for the applicant
in that O.A. submitted that his O.A. be disposed of with direction to the
respondent authority to consider his representation as there were at
least 4 posts were available in Nagpur Division and number of
persons have opted for Beed. In view of said submission this Tribunal
was pleased to direct the respondents to take the decision on the
representation dated 29/4/2017 filed by the applicant without being

influenced by any of the observations made in the order.
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5. Accordingly the respondent authorities have decided the
representation and rejected the applicant’s request for cancellation of
transfer vide communication dated 31/5/2017. The said impugned

communication is also the subject matter of this O.A.

6. From the facts on record it is thus clear that though the
applicant is claiming that he is not due for transfer. The applicant at
the time of filing of O.A. has almost completed 5 years and 11 months
at Nagpur and therefore he cannot be said to be “Not Due” also

considering his total stay period at Nagpur.

7. The learned counsel for the applicant submits that his son
is taking education in 9" Standard and if he is transferred to Beed
which is about 350 Kms. from Nagpur, it will affect his further studies.
In this regard it is material to note that applicant’s wife is serving at
Nagpur and therefore it cannot be said that the applicant’s transfer will

affect education of his son.

8. The respondents have filed reply-affidavit and have stated
as to how the transfer of applicant at Beed is necessary in the
administrative convenience. It is submitted the almost entire tenure of
the applicant has been in Vidarbha area. He was transferred only
because he is well qualified person and technically sound to handle

the work in Beed District which is draught prone area. It is also stated
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that as per the policy decision of the Govt. of Maharashtra it has been
decided to implement program of malberi cultivation at massive level
to support the Farmers financially. The district Beed in Marathwada is
having highest number of farmers’ suicide cases. Considering the
vast experience gained by the applicant in Bhandara and Gadchiroli
districts in respect of malberi development programs, it was decided to
transfer him in the draught prone area like Beed and merely because
some posts are vacant at Nagpur and Amravati Division the applicant

cannot insist that he shall be transferred that Nagpur only.

9. The respondents have annexed a Chart as per Annex-R-2
(P-119) giving details of the services done by the applicant in
Vidarbha area. From the said Chart it is clear that the applicant is
working in Vidarbha area right from 27/4/1994 till his transfer to Beed
in various places. At Nagpur the applicant has worked in various
capacities in between 11/6/1998 to 3/6/2003 and thereafter from
1/6/2010 to 29/4/2017. Even in the present post the applicant has
worked from 11/8/2011 till today as he has also taken advantage of

status-quo order.

10. The learned counsel for the applicant submits that the
order has not been passed by the Competent Authority as
contemplated in the G.R. dated 31/1/2014. The said G.R. is placed on

record at P.B. page no.96. It is stated that the earlier Committee was
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as per the said G.R., but the same has been changed as per letter
dated 29/4/2017 (Annex-A-4). | have perused the G.R. dated
31/1/2014 and as per the said G.R., the Nagari Sewa Mandal-2 shall
consist of four persons, i.e., Regional Head, Regional Deputy Head,
next to Regional Head and the concerned Establishment Officer. Itis
stated that the Committee constituted as per letter dated 29/4/2017
consist of only three persons such as Director of Sericulture, Nagpur,
Dy. Director of Sericulture, Nagpur and Accountant, Class-l, Nagpur.
So it is not as per the G.R. dated 31/1/2014. The respondent no.2
have filed additional affidavit and submitted that the Nagari Sewa
Mandal constituted earlier as G.R. dated 31/1/2014 was re-constituted
on 24/4/2017 with prior approval of the Government and its meeting
was called on 25/4/2017. The said Committee comprised of Director
of Sericulture as Chairperson and Dy. Director of Sericulture and
Accountants Officer, Class-l and a conscious decision was taken in
the said meeting to transfer the applicant. Permission was sought
from the Principal Secretary of Textile Department of Cooperation,
Marketing and Textile and such permission was received on
28/4/2017. The respondents have placed on record the copy of the

permission granted for constituting the Committee.

11. In the reply- affidavit the respondent no.2 stated that

“However, Government Resolution, dated 31/1/2014 clearly states that
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Regional Head of the Department shall be the Chairman of the Nagari
Seva Mandal for Group C employees. However in the present case,
the post of applicant though from Group C but being state level post,
the respondent no.2 is Chairman of said Nagari Seva Mandal.
Therefore, said contention raised by the applicant that there was no
proper Nagari Sewa Mandal or before effecting transfer of applicant,
no proper procedure was followed, is without any basis and said

constitution is as per Government Resolution, dated 31/1/2014.”

12. Perusal of the impugned communication dated 29/4/2017
shows that the administrative convenience for applicant’s appointment
at Beed considering his vast experience has been considered by the
Committee. It is stated that the persons on whose the applicant was
claiming transfer at Bhandara was not due for transfer. The relevant

observations in the impugned order is as under :-

M viiLk ke Ipkyuky ;] e’V jkT; ;kp fu; =.k[Kkyh of}"B rkf=d
Igk;d ;k inkoj dk;jr vigkr- ofj"B rif=d lgk;d ;k inkp Dokio’k fu;e
rip Inj inkp dkedrtku bk vii kil rit=d inkp dkedkt n.kr viyy vig-
rip ofj’B rii=d Igk;d g in jkT; Boxn; in viu Inj inkoj dk;jr
vIyY;k rit=d depl&;kuk vio’;drullky jkT;kr T;k fEYg;kr rit=d Hok
vio’ ;d vig rfkenyh dj. ;kr ;-

Lkpkyuk;krxr ,d.k 379 in etj vIlu R;kidh 272 rif=d o 107
vrif=d in vigr- ,d.k inkidh I4fLFrir 86 in fjDr vlu fjDr inkidh 68
iIn ri=d o0 18 in vrit=d vigr- rIp fjDr rkf=d inke/; 8 in of}J"B rit=d
Lok;d ;k Boxkrty vigr-
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fEYgk J ke dk;ky ;] cM ;Fk IALFkrir 626 “krdé;kdM 895 ,dj
rrh ykxoM viu lu 2017418 e/; uohu 636 ‘“krdé&;kuh 636 ,dj rr
ykxoM dj.kBiBh ukn.ky dyyh vig- fEYgk J°ke dk;ky ;] ciM ;Fk ,d.k 14 In
etj viu R;kidh IXLFkrr ,d.k 11 in dk;jr vlu R;kidh 9 in ri=d
vIiuR;kidh j’khe fodkl vikdkjh I 1 g infjDr wkg- Inj inkpk virfjDr
dk; Hkj JIb- Hikx 0gh-, e- ofj”B rif=d Igk;d ;kpdM fnyyk vig- ciM fEYg;kr
J’lhe foLrkj o fodklkp dkedkt ekB;k 1ekkr wvig rlp ciM fEYgk gk
n"dkGxLr vlu rrny “krdé;kp ftoueku mpfo.;kHiBh Inj fEYg;kr j’lhe
“krh foLrj o fodkBk1iBh rif=d deplé&;kph vko ; drk vig-

Jn- Ogn-b- Jk; fEx] of)"B rif=d Mgk; d] fEYgk j ke dk;ky ;] HiMkjk
;kp’k ki ’k cnyh n .k virxr Ji-jk; fIx g DP4LFrr enytl ak= ukghr rip
Ji-jk; TIx ;kp enyn BkBh ofj”B wki/kdké; kp 10 ekl ; rk ukgh R; ke G v’k cnyt
Vv thpk fopky djrk ; r ukgh-

viik dk;jr off’B rif=d Igk;d ;k inkp diekp Lo#i rif=d
Lo#ikp vig rip viry ing jkT; Boxh; inwvig o vkiY;k Foph fEYgk j ke
dk;ky ;]eM ;Fwvko”; drk vl ;ku enyh vifkfu ; e 2005 e/lly dye 4 Y44
Yinku: 0 dye 4 45% e/ ; uen rjrn fopkjkr %ou ofj"B iki/kdk&;kp 10 ekl; ru
viiyh cnyh of)"B rif=d Igk; d] fEYgk j ke dk;ky ;] cM ;kfjDr inh dj.kr
Vkyyh vig- R;keG wkiY;k fnukd 290402017 jktetP;k nkughgh vttkpk B/ ;k
fopkj djrk ;.Kg ukgh- vkiY;k rii=d Boph fEYgk j’lhe dk;ky;] cM ;Fk
vio’;drk vIY;ku fnukd 270402017 jkeP;k win’lklo; cnyh dj.kr
viyY;k Bdk.kh vki.k Rojir #t (glo- vkiy nilgh vtkoj dkekph fudM y{ikr
%ou Hkfo” ; kr fopkj dj.kr ;by-**

13. Perusal of the aforesaid order clearly shows that the
respondents have considered the administrative convenience as well

as the experience of the applicant. The reason for rejection for
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applicant’'s request for cancellation of transfer has been reflected in

the impugned order.

14. The learned counsel for the applicant submits that the
applicant is not expert in Tasar Branch. However, the Tribunal is not
expected to go into such details. It is for the competent authority to
consider as to how to utilize the services of particular employees in
the administrative convenience. The applicant has completed 6 years
in his present post and even at the time of filing application he had
already completed more than 5 years and 11 months. Considering his
previous postings in Vidarbha area, it seems that he has worked at

Nagpur for more than 13 years.

15. The learned counsel for the applicant submits that as per
the G.R. dated 27/11/1997 the Govt. has taken a policy decision to
post the employees whose spouses are serving in Government
Department at one place. The said G.R. cannot be against the
administrative convenience. Since the applicant has completed his

tenure at Nagpur, he cannot take benefit of G.R. dated 27/11/1997.

16. The learned counsel for respondent no.2 Shir Meghe
submits that out of 23 years of service, the applicant has served at
Nagpur for 13 years on various posts. The post of the applicant is at

State Level cadre and there is no violation of any G.R. He has also
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relied on the minutes of the meeting in which the transfer of applicant
was considered. In the said minutes of meeting which is at Annex-R-2
in P.B. page nos. 135 & 136, the administrative convenience has been
taken into consideration. There is nothing on the record to show that
respondent authorities are having any malice against the applicant
and therefore in such circumstances, | do not find it necessity to
interfere in the administrative decision taken by the respondent
authorities whereby the applicant has been transferred to Beed and
his representation for cancellation of transfer or for adjustment in

Nagpur Region has been rejected.

17. Shri Meghe, Id. Counsel for respondent no.2 has placed

reliance on the Judgments which are as follows :-

“ 1) (2009) 8 SCC 337 (Airports Authority of India Vs.
Rajeev Ratan Pandey & Ors.)

2) 1995 SCC (L&S) 666 (State of M.P. and Ano. Vs. S.S.
Kourav & Ors.)

3) 2008 (2) Mh.L. J. 640 (V.B. Gadekar Vs. Maharashtra
Housing and Area Development Authority & Ano.).

4) 2008 II CLR 444 (MSEB Kamgar Sena through its
President/ Secretary, Nagpur and Ano. Vs. Managing
Director, Maharashtra State Power Generation Co. Ltd.)”

18. | have carefully gone through all the citations. The
hardship to the employee cannot be a ground for judicial review,

particularly when the administrative convenience is considered and
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the employee has no vested right to challenge the transfer. The
Hon'ble Apex Court in 2008 (2) Mh.L.J., 640 in the case of V.B.

Gadekar Vs. Maharashtra Housing and Area Development

Authority & Ano., has held that the transfer is an essential incidence

of service. Rules give protection to an employee to stay at the place
of posting for three years, but such provisions are regulatory and not
prohibitory in their applications. It is further stated that the discretion
is vested in the authorities to make an exception of tenure of two and
three years wherever special circumstances exist. In the present
case the applicant had already completed 5 years and 11 months at
the time of transfer at Nagpur and even prior to that he was at Nagpur
since 1/6/2010. Out of his service career of 23 years, he has been
posted at Nagpur for more than 13 years and when the administration
requires his experience to be utilised somewhere else and the said
fact has been considered by the Committee, it will not be proper to
interfere in the administrative decision taken by the respondent no.2.
Hence, | pass the following order :-
ORDER

The O.A. stands dismissed with no order as to costs.

(J.D. Kulkarni)

Vice-Chairman (J).
dnk.



